
~:ti I4qrj · ( '3fll@" ) -cITT q; I ti feaa,
Office of the Commissioner (Appeal),

cb s{1 ll Gil Q-fl c!l, JfQRf 0-11ScFa I ci ll, 0WP-F:1d ~ I<='<
Central GST, Appeal Commissionerate, Ahmedabad
sfgre] ra, rura rf, orsrats$] 34uafs 3oo&4.

euila arr CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

. T 07926305065- ~8LJnR-lo7926305 l 36
DIN :20230364SW0000666BDF

fls utz
cB" ~~:File No: GAPPL/COM/STP/1259-1260/2022-APPEAL

._ATION
TAX
MAm(ET

) _99H 6- So

b

0

xs 31q'rc;J 3lT~~T ~~ Order-lri-Appeal Nos. AHIVI-EXCUS-002-APP-198&199/2022-23
~Date: 17-03-2023~- ffl cBl"~ Date of Issue 29.03.2023

gar (rftei) "[RT GTfur
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 71-72/ADC/G_B/2021-22 fc;·-;:/tcn: 09.03.2022, issued
by Additional Commissioner, CGST, Ahmedabad-North

3l4"1C'lcbdT cB"T rfr=r -qcr -qm Name_ & Address

1. Appellant

Mis. Project Force,
812-813, J.B. Tower, Opp. Door Darshan Kendra,
Drive-In Road, Polytechnic, Ahmedabad-380015

2. Respondent
. The Additional Commissioner,CGST, Ahmedabad North , Custom House,
1st Floor, Navrangpura, Ahmedabad - 380009

cf>l{ clffcrn ~ 3lifr61 3lrnl i-r~--c,r 31J1Tcf ~ t·. c=rr cIB ~ 3lrnl cB" >ffu ~l?.TTR~
fa al; +; er 34far) al srfte zn ynleru m4a yd p aar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

rd #vol algerur 3ma
Revision application to Government of India :

(1) a su1al z]ea arf@fa, 1994 ft enrrta sag ·rqqi 6/R l1 ~
errl al u-Irr qm ug 3irfr yrvr 3ma 3fl Pera, and war, f4a
ian«au, lGq f@qr, a)ft if,a, Ra la aa, ita mr, { feel : 110001 cfTT cBl" ~
a1Reg t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application, Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) zuf ++r al zrf nm ii ura ?f grf are faRt uerm Ir 3rr alar ii
lTT fcl?xfr 'tj o;gp I F au rvsrm mm sra g tTTTf 11, m fcl?xfr 'tj o;g ll_l Ix m~ 11 ~
as fa8l arar zn ff) usrst nra a) uf@an @hr g{ it

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cP} 1iff\7 ·ct, <lIBx f@fl «rg ur r?r ii [; ffaea flfcil. tj,{ (fl lfr(>J <l5 Fc!frrf\vr Ti suit cu aca n1a q
Trad 2yen Rtenm it uI'r 11r,m # arg f@hi) tg zu ratfaff a

(A) In case _of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture· of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snraa #l saraa zca # para a fg il sq@)Re mu at n{ & ail h am2r uh za
rt gi PmgarRa rga, 3rat a err qm-cj clT \91'l<l' ~ <TT <TR if fclm 3~ (r/.2) 1998
err 109 rl fga fag g gt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

8)u snraa zyca (r4)) Ruma4), 2001 k fun o 3ifa faff{e qua ian gv--8 . r-j cfr
,fit i, )fa 3r?r uf 3rest )fa Reita Rh "BIB cfi 'lf@x ¥f--31mT \[cf ~ ~ Cfl'l.
at-at uRzii mer 5ra 3r4aa fan rat aR@ i Ura rer arr g. al rgff a 3@T@ mxr
35-If if frlmfur qft cfi 1j1RIR cfi ~ <l5 {fll!.T iJ3ITT-6 arr #l IR ft st arfz I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from .the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fcNR 3rfcrc: .:r * flm vITTT ~=iC'flrf qH vd rg q).I 3wt aq ID m ~ 200/- {j-,'lfl 1j1R1R
cn'l uIB( 3ITT vri:?f ieara van ga ar unq zl at 1 ooo / - ~ tJmr :flc'IR 'cp'l ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

frmn grt, #·tu sqra zyc viara 3rf)Ru ·nnf@ran a uf arfha:-­
Appeal to Custom, Excise., & Service Tax Appellate Tribunal.

(1) cB~S,<l '3fq~ '\[~ 3lfttfrrwl. 1944 Cfl'l ~Txl 35-.fl/35-~ .<B 3@T@:-

LJnder Section 358/ 35E of CEA, 1944 an appeal lies to :-

() affr ufo 2 (1) a i aag 31JI 3rcarat at 3l1frc;r, 3N@f cfi l=l"r=rc;f T-i tfti:rr ~.
i=4a surd zyca vi aa 3r4)#tr nrntf@raw1 (f@rec) al ufa 2fa )f8at,

~i5l-Jc;l€llci if 2nd ll'@T, isJ§J-llffi ~ ,'3-fm ,fi'R~
1
di$J-l~lisJI~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be,filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zqf gr 3rat a{ qa am?vii at ran sh ? al uc@ta e sitar fg #le a1 4rat
~ ci<f it fcpm urn afeg g.au # sta g; an fa far u&l ffl it fl cfi ~
gen1fenf 3r@la)q =mrznf@raw at va 3r@ zn i€tu lat alv 3raa fclRiT '3lTITT 6 I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) . nrznea zyca an@)fr 4970 rm vii)f@r a) ryqf--t cfi 3@1"@ f.crmfur ~ 3~ B"cffi
3rraa u pa 3gr zrenfenf fufu ,if@rarl a arar ii a r@a# g IR u 6.6.so ht
1 Inrcru zyca fea a @)a a1Ry
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

ga 3i viif@er +mrai at fira a fuii at sit a eurt araffaf unreal ? ui
4tar zyca, #tu aaa gc gi hara or@ta mn@ran1 (arz4ff@qf@1) fun, 1982
frl'l6n g I

(5)

0

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

4tar gycn, #ta sna gyca vi hara or4)Ru =nrnf@ran1 (fez), sf sr4ha) a
l 'f~ rt cITTfoq miT (Demand) ~ ~ (Penalty) cnT 10% 'crcf 'Gl1iT cf5'Bf ~ i I~.
3fraan qf wm o a?ls wqu ? I(section 35 F of the Central Excise 'Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

bhunayea itarahsifa, reagt "afar a6]i"Duty Demanded) ­
(i) (Section) xts' 11p?asafuffa tuft;
(i) Randa@z2feza7uft,
(iii) @z#fee faithu 6#aa aufr.

> usqfsnaviRasrf if uea qfwarl rear a, srfhafarak kfu qa rf a=a
t?im Tim% .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r 3nar if arfh uTfrsurart ssies arrar zyeasu avs Ra1fa italfaggyea
# 1o4Iararsitsibaa aus Raf@a ztasavs 10/7arru#lssf}at

In view of above, an appeal against this order shall lie before the Tribunal ori
payment of 10% of the duty demanded w~.e-t:!1.,1-ty. or duty and penalty are in dispute, or
penalty, where penalty alone is in dispu!,e,~~~:,':.~q1,\, · ·/> .s-.,
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F.No. GAPPL/COM/STP/1259-1260/2022-Appeal

ORDER-IN-APPEAL

The two appeals have been filed by Mls. Project Force, 812-813, J.B. Tower, Opp.

Door Darshan Kendra, Drive-in ,Road, Polytechnic, Ahmedabad - 380015 (hereinafter

referred to as "the appellant") against Orders-in-Original Nos. 71-72/ADC/GB/2021-22 dated

09.03.2022 (hereinafter referred to as "the impugned orders") passed by the Additional

Commissioner, Central GST & Central Excise, Ahmedabad North (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. ADDPD1528JST001 and engaged in business of providing Consultant

Engineering Service; Manpower Recruitment I Supply Agency Service; Maintenance and

Repair Service; and Technical Testing and Analysis Services. On scrutiny ofthe data received

from the Central Board of Direct Taxes (CBDT) for the FY 2014-15 & FY 2015-16, it was

noticed that there is difference of value of service amounting to Rs. 84,42,581/- for the FY

2014-15 and Rs. 6,04,13,423/- for the FY 2015-16 between the gross value of service

provided in the said data and the gross value. of service shown in Service Tax-return filed by

the appellant for the FY 2014-15 & FY 2015-16. Accordingly, it appeared that the appellant

had earned the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon. The appellant were called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 The appellant were issued Show Cause Notice No. STC/l 5-69/0N2020 dated

29.09.2020 demanding Service Tax amounting to Rs. 98,03,449/- for the period FY 2014-15

and FY 2015-16, under provision of Section 73 of the Finance Act, 1994. The SCN also

proposed recovery,of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 70 & Section 78 ofthe Finance Act, 1994.

2.2 Subsequently, the appellant were issued another Show Cause Notice No. STC/15-

138/0A/2020 dated 22.10.2020 demanding Service Tax amounting to Rs. 87,59,946/- for the

period FY 2015-16, under provision of Section 73 of the Finance Act, 1994. The SCN also

. proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(1 )(c), Section 77(2) & Section 78 of the Finance Act, 1994.

2.3 Both the Show Gause Notices were adjudicated vide the impugned orders passed by
the adjudicating authority wherein the demand of Service Tax amounting to Rs. 98,03,449/­

cia,,$% was confirmed under provision of Section 73(1) of the Finance Act, 1994 along with Interest
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$ ,2t'i:i1«:;' F.No. GAPPL/COM/STP/1259-1260/2022-Appeal

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 & FY 2015-16.

Further, (i) Penalty of Rs. 98,03,449/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(l)(c) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was also imposed on the

appellant under Section 77(2) of the Finance Act, 1994; and (iv) Penalty of Rs. 18,500/- was

also imposed on the appellant under Section 70 of the Finance Act, 1994 for late filing of ST-

3 returns.

3. Being aggrieved with the impugned order, the appellant have filedtheir appeals under

Section 85 of the Finance Act, 1994 on 26.05.2022. However, it is observed that they have

submitted Form GST DRC-03s dated 25.05.2022 for the amount @ 7.5% of Service Tax

confirmed as pre-deposit in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994 along with their appeals.

3.1 The CBIC has, consequent to the rollout the integrated CBIC-GST Portal, vide

Circular No. 1070/3/2019-CX dated 24.06.2019 directed that from 1st July, 2019 onwards, a

new revised procedure has to be followed by the taxpayers for making arrears of Central

Excise & Service Tax payments through portal CBIC (ICEGATE) E-payment". Thereafter,

CBIC, vide Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service

Tax Section-CBEC, also instructed that the payments through DRC-03 under COST regime is

not a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i)

under sub-section (]) ofSection 35, unless the appellant has deposited 7.5% of the duty, in

case where duty or duty and penalty are in dispute". These provisions have been made

applicable to appeals under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise {Appeals) shall exercise the

same powers and follow the same procedure as he exercises and follows in hearing the

appeals and making orders under the Central Excise Act, 1944 (I of1944) ,

6. Therefore, the appellant, vide letter dated 15.12.2022, were requested to make the pre­
deposit in the above appeal, in terms of Board's Circular No. I 070/3/2019-CX dated

..en%±>a.o6.zooca submit the document evidencing payment within 10 days of the receipt of the,~ 1- ~\., -it,·',,''/ ' • ' ~,_':, };')
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said letter. It was also informed to the appellant vide the said letter that failure to submit

evidence of pre-deposit would result in dismissal of the appeals for non-compliance in terms

of Section 35F of the Central Excise Act, I 944. As no reply was received from the appellant

in response to the aforesaid letter dated 15.12.2022, vide another letter dated 05.01.2023, the

appellant were again informed to submit the proof of pre-deposit paid in the above appeals

within a week time and also informed that failure to submit evidence of pre-deposit would

result in dismissal of the appeals for non-compliance in terms of Section 35F of the Central

Excise Act, I 944. However, till date, the appellant have not submitted any intimation or proof

of the payment.of the said pre-deposit, if any, made by them. Hence, the appellant have failed

to comply with the requirement ofpayment ofpre-deposit.

7. The Commissioner (A) shall not entertain any appeal unless the appellant have

deposited 7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% ofpenalty

(where the penalty is in dispute) under Section 35F of the Central Excise Act, I 944. In terms

of Board's Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was

invalid payment. Though sufficient time was granted to the appellant to make the revised

payment in terms of Circular No. 1070/3/2019-CX dated 24.06.20 19, they have failed to

furnish proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore,

dismiss both the appeals filed by the appellant for non-compliance of the provisions of

Section 35F. of the Central Excise Act, 1944 as made applicable to Service Tax vide sub­

section (5) of Section 85 ofthe Finance Act, 1994.

8. In view of the above, both the appeals filed by the appellant are dismissed- for non­

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

0

9. 0
The appeals filed by the appellant stands disposed of in above ter s.

..
. - •- ~ I

(Akh esh Kumar) o..
Commissioner (Appeals)

Attested

(R.~iyar)
Superintendent(Appeals),
CGST, Ahmedabad ,
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By RPAD I SPEED POST
To,

M/s. Project Force,

8 12-813, J.B. Tower,

Opp. Door Darshan Kendra,

Drive-in Road, Polytechnic,

Ahmedabad - 380015

The Additional Commissioner,

COST & Central Excise,

Ahmedabad North

Appellant

Respondent

Copy to:

I) The Principal ChiefCommissioner, Central GST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Additional Commissioner, COST & C. Excise, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
L5)-Gara File

6) PA file
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